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VIA HAND DELIVERY

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W. Room TW-A325
Washington, D.C. 20554

EX PARTE OR LATE F'LED

September 7, 2000
1615 L Street, NW
Suite 1260
Washington, DC 20036
(202) 833 5678

RECEIVED
SEP 7 2000

Re: Winstar Communications, Inc.; Written Ex Parte Presentation;
WT Docket No. 99-217; CC Docket No. 96-98/

Dear Sir/Madam:

Please find attached a letter from William J. Rouhana, CEO and Chairman of Winstar
Communications, Inc., to Chairman William E. Kennard, Commissioner Ness, Commissioner
Furchgott-Roth, Commissioner Powell, and Commissioner Tristani delivered today that concerns
the above-captioned proceedings.

Pursuant to Section l.l206(b) of the FCC's rules, 47 C.F.R. § 1. 1206(b), I am submitting
to the Secretary four copies of this ex parte presentation. Should there be any questions
regarding the above, please do not hesitate to contact the undersigned at 202-367-7600.

Very truly yours,

f)c ,\.. <Y--
Barry J. Ohlson
Senior Director, Federal Regulatory Affairs

Enclosures

Cc:
Chairman Kennard
Commissioner Powell
Clint Odom
Peter Tenhula
Thomas Sugrue (WTB)
Joel Taubenblatt (WTB)
Eloise Gore (CSB)
Paul Noone (WTB)
Richard Arsenault (WTB)

Commissioner Ness
Commissioner Tristani
Mark Schneider
Adam Krinsky
Jim Schlichting (WTB)
Lauren Van Wazer (WTB)
Cheryl King (CSB)
Mark Rubin (WTB)

Commissioner Furchtgott-Roth

Helgi Walker
Kathy Brown

Jeffrey Steinberg (WTB)
Leon Jackler (WTB)
Wilbert Nixon (WTB)
David Furth (WTB)
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September 7, 2000

The Honorable William E. Kennard, Chairman
The Honorable Susan Ness, Commissioner
The Honorable Harold Furchtgott-Roth. Commissioner
The Honorable Michael Powell, Commissioner
The Honorable Gloria Tristani, Commissioner
Federal Communications Commission
445 12th Street, S. W.
Washington, DC 20554

Re: WT Docket No. 99-217 and CC Docket No. 96-98

Dear Mr. Chainnan and Commissioners:

William J, Rouhana, Jr.
Chairman
Chief Executive Officer
Winstar Communications

The Winstar Building
685 Third Avenue
31st Floor
New York, NY 10017
T (212) 5844023
F (212) 584 4072

This is to confirm OUT concern regarding the serious and growing problem of
owners or operators of multi-tenant buildings unreasonably delaying or outright refusiny
operational access to common carriers seeking to provide telecommunications services.
As one of the leading facilities-based competitive providers, Winstar seeks to serve
businesses across the country, including small-to-large-sized businesses located in
buildings not presently served by fiber. Winstar is the largest holder of spectrwn in the
United States. Winstar participated in auctions to obtain much of this specmun. Yet.
'Vinstar is prevented from effectively using its spectrum rights, infrastructure, and funds
to efficiently reach consumers.

The breadth and scope of our wireless and wire line operations are continually
restricted by our inability to obtain, in a cost effective and timely manner, access rights to
all of the potential customer buildings within line-of-sight of the hub transmission sites
being built by Winstar.2 For example, a typical Winstar hub site is designed to serve up
to 100 buildings. However, despite continuous efforts by the 200 members of our
Winstar for Buildings Division, the average leased hub site currently has access rights to
less than 20 buildings. Further, while after four years Winstar has obtained access rights
to approximately 11,500 buildings, many of those buildings are acquired in "'package
negotiations" and will be reached only over the next several years as our hubs and
network infrastructure are built out. In fact, because of the difficulty in obtaining timely
access rights, we must obtain these rights and hold them in inventory well in advance of
our planned usage. At best, these access rights only represent approximately 1.58% of
the 750,000 commercial buildings in the nation despite our concerted efforts to broaden
our building inventory.

1 Pu:suant to Section 1.1206(b) of the FCC's rules, 47 C.P.R. § 1.1206(b), four copies of
of this ex parte presentation are submitted to the Secretary.
"I

~ ~ ~aphic outlining the network architecture of a typical Winstar hub-to-customer­
building broadband distribution system can be found at Attachment 1.



Included are three affidavits providing fresh evidence about discriminatory tactics
and outright obstruction being faced by Winstar. These affidavits do not represent
isolated instances.3 Importantly, they evidence a specific and preventable impediment to
the growth of facilities-based competition.

We strongly urge the Commission to adopt clear rules on September 14,2000
stating that the Commission has jurisdiction over wire line and radio communications
from the point of transmission to the end user, and that discriminatory practices which
prevent consumers from reasonably choosing their provider of choice are actionable.

Attachments

cc: Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street, S.W. Room TW-A325
Washington, D.C. 20554

Clint Odom
Peter Tenhula
Thomas Sugrue (WTB)
Joel Tauhenblatt (WfB)
Eloise Gore (CSB)
Paul Noone (WTB)
Richard Arsenault (WTB)

Mark Schneider
Adam Krinsky
Jim Schlichting (WTB)
Lauren Van Wazer (WTB)
Cheryl King (CSB)
Mark Rubin (WTB)

Helgi Walker
Kathy Brown
Jeffrey Steinberg (WTB)
Leon ladder (WTB)
Wilbert Nixon (WTB)
David Furth (WTB)

3 See September 1, 2000 filing in this docket by Edge Connections, Inc. Winstar was
dismayed to learn that internal memorandums circulated by some building owners and
building local exchange carriers (BLECs) have specifically targeted Winstar, Teligent,
AT&T, NEXTLINK and others for "blackout" periods. This memorandum can be found
at Attachment 3.
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Attachment 2
Page 1 of 3

AFFIDAVIT

Jack Robinson declares as follows:

1. My name is Jack Robinson and I am Regional Vice President, Northeast Region, with
Winstar for Buildings, the real estate division of Winstar Communications, Inc.

2. Part of my responsibilities is to negotiate master agreements with large owners and
managers of commercial real estate to secure access for Winstar to commercial office
buildings for the purpose of providing telecommunications services to tenants in the
buildings.

3. Increasingly, Winstar is being confronted with situations where owners have entered into
agreements with other competitive local exchange carriers (CLECs) or building local
exchange carriers (BLECs) whereby the owners have obtained an equity position in the
BLECs or CLECs. By doing so, these owners have a vested interest in prohibiting equal
access to their buildings by all carriers.

4. A recent example of this is a 20-building portfolio located in New York City. The owner of
the portfolio has acquired an equity interest in a BLEC. I have been advised that part of
that agreement provides for severe financial penalties on the owner if the owner permits
other carriers into their buildings prior to the middle of the year 2000.

5. In addition, three buildings in this portfolio were just recently acquired by the owner, and
Winstar had pre-existing license agreements with the previous owners. Winstar has
customers in each of the buildings and is attempting to serve other customers that have
ordered its service, but the owner is refusing to honor those agreements even though it is
legally obligated to do so. In one case, the customer canceled its order because Winstar
could not get access to the building.

6. It is my belief that consumer access to their carrier of choice is a serious problem,
particularly when the owners of commercial office buildings have a financial interest in a
CLEC or BLEe. This problem will continue unless a national mechanism is put in place
whereby discriminatory behavior is prohibited.

I declare under penalty of perjury, that the foregoing is true and correct to the best of my personal
knowledge.

J~RObinson, Regional Vice President, WfB

\,_~- 0 i:>

Date
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AFFADAVIT

Gene Hammer declares as follows:

1. My name is Gene Hammer and I am a General Manager for Winstar for Buildings, the
real estate division of Winstar Communications Inc. I manage the Atlanta, GA market.

2. As General Manager, part of my responsibility is to oversee the negotiations of building
access rights with owners or their representatives of commercial office buildings so that
Winstar may install its roof top antennas, equipment and cable for the purpose of
providing telecommunications services to tenants within the buildings.

3. As a representative of Winstar, I have been confronted with owners who seek to charge
exorbitant fees for access to buildings. For example. this past week, the owners of a
building on Marietta Street. here in Atlanta. requested payment of fees beginning at
$2,300 per month escalating up to $4,200 per month by the end of the lease term. This
monthly fee is about ten times the average monthly fee that Winstar and others in the
industry have paid in this market.

4. The exorbitant fee requested by the owner of this building will likely prevent a tenant in
the building who has requested service from Winstar from receiving service from Winstar,
their carrier of choice, since Winstar cannot provide service to the building in an
economically feasible manner.

5. It is my belief that by charging some carriers extremely high fees for building access,
owners are denying consumers access to the carriers of their choice and this serious
problem will continue unless a national mechanism is put in place by which this
discriminatory behavior is prohibited.

I declare under penalty of perjury, that the foregoing is true and correct to the best of my personal
knowledge.
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AFFIDAVIT

Leslie Nydick declares as follows:

1. My name is Leslie Nydick and I am Senior Director, Real Estate with Winstar for

Buildings, the real estate division of Winstar Communications, Inc..

2. Part of my responsibilities is to negotiate master agreements with large owners

and managers of commercial real estate. These agreements cover numerous

subjects, including access to buildings for the purpose of providing

telecommunications services to tenants within the buildings.

3. Recently, Winstar has confronted several situations where owners or

management firms have entered into agreements with other competitive local

exchange carriers (ClECs) or building local exchange carriers (BlECs) whereby

these firms have acquired an equity position in the BLECs or ClECs. By doing so,

these owners or management firms have a vested interest in prohibiting equal

access to their buildings by all carriers.

4. In one instance, a major owner and real estate management firm acquired an

equity interest in a BLEC and as part of that agreement the real estate company

is forbidden to affirmatively assist Winstar or any other carrier with access to its

buildings throughout the country.

5. It is my belief that consumer access to their carrier of choice is a serious

problem, particularly when the owners or managers of buildings have a financial

interest in a CLEC or BlEC. This problem will continue unless a national

mechanism is put in place where by discriminatory behavior is prohibited.

I declare under penalty of perjury, that the foregoing is true and correct to the best of

my personal knowledge.

Leslie Nydick

Senior Director, Real Estate, WfB

~------
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September 1,2000

Ms. Magalie R. Salas
~ecretary

Federal Communications Commission
445 12th Street, S.W.
Room TW-204B
Washington, DC 20554

Re: WT Docket No. 99-217; CC Docket No. 96-28

Dear Ms. Salas:

Edge Connections, Inc. ("Edge''), by its attorneys, hereby submits the fol1o~ing

document for inclusion in th~ record in this proceeding:

1. Memoranda entitled "Explanation of Legal Issues in the License Agreement"

This document, which Edge received from a partner ofBroadBand Office C'BBO"). discusses
restrictive provisions in the BroadBand Office License Agreement. including a t2-month
"Blackout" period during which BBO partners must restrict access to competitive
telecommunications providers, and provides guidance to a BBD partner's employees on bow to
address requests by competitiv= telecommunications provid..~ for building access. The liceDSe
provisions and negotiation procedures described in the document are consistent with Edge's
experience in the Atlanta market, where several different partners ofBBO have told Edge that
they could not enter ioto a building access agreement with Edge due to a '4znoratorium" imposed
by BEO. This demonstra.tes the urgent need for regulation to promote non-discriminatory
building access, and that reliance 011 market forces alone will be insufficient to ensure non­
discriminatory building access, particularly where real estate entities own equity in
telecommunications providers.

DC01/OAUBT/125167.l
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KELLEY O~YE & WARREN L...P

Ms. MagBEe R. Salas
September 1, 2000
Page Two

!vi original and two copies of this notice are provided.

Todd D. Daub~'"t
Counsel to Edge Connections, Inc.

TDD:slr

Enclosures

cc: ClintOdom
Peter Teohula
Thomas Sugrue (VITB)
Joel D. Taubenblatt (WTB)
Eloise Gore (CSB)
Paul Noone (WTB)
Richard Arsenault (W"TB)

Mark Schneider
Adam Krinsky
Jim Schlichting CWTB)
Lauren Van Wazer (WTB)
Cheryl Kmg (CSB)
Mark Rubin (WTB)

Helgi Walker
Kathy Brown
Jeffi"ey Steinberg (WTB)
Leon laclder (VlTB)
Wilbert Nixon (VlTI~)

David Furth (VVTB)

ceo llDAlJETrt2S 167.1
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EXPLANATION OF LEG.U ISStJI.S IN TIrE LICENSE AGREEb1ENT

The Broadbmd otiI.ce tio::lSe Ag;e:men, i~ ~ same as tlle ARC i!.gree:m:r.t e~t
that BBO imposes a 12-mon'!h ~lal±out" period. from Scp1embel' 23

J
1999­

S:pt=:nber 22, 2000 r!strictio~ a.ec:ss to other 'te1e:locmunicatiou proviliers. If yo~
enter intc an ag:-ecment wi1h Bro3.~and, liuring this period. the follo~ guidelines
apply:

1. Winless ccmpwC!, such as W"lIlStU, Tolige:t. Mer, N"EXn..lNK anI! A!lr.T
may bring their services into t2 building, ho"Pevet, we ar~ :&ccmmading tha.t
HiDe5 properties enter mto oeiotiatio:cs on1y if they are sttocgl'y driven by
awn,rs or 1"e!luts.

2. For a:.y teleccmmtmicatio.::. providers, use tb..: upd!.'t.:~ HiDI:S Tcl.=:OIC:n.lm.ieatioIlS
LicQSC Agreeme::c:. c;urrcntly being 6'at.ed, that includeJ some new Frovisions
gleatled. Item' the ARC and BtOadba:Jd ~ag:. Tci.s n.:w ~eemc.n.t will be
placed. OIl. our dz.tz.base when compleud.

3. The Restriction does :lot apply to (1) uy ::.d(tj" tdc::ocmunicaUo~ a.greeJ::e...~ts
L5 of Sept=mbcr 23, 1999; or (2) the ~:idition of elle oth=! such agre~t with. a
3roadbsnd 05~ COIDpcOto:. such. e.s J..Rc, Cypr:ss, onSitit A.cc:z:ss or U!'b2!l
Media 01 any ocher "building cenirlc" pro"Vider. hl ctl:.cr wordJ. the e.g:re:mc:nt
allo'WS a bu!ldint; to b.ave 2 si::::Ular, blJi16.ng cemnc providers: BBO md one
other, in addition. to a::y exisirf J:lrovid::s dudr.~ the restriction period..

4. The EXCEPTION is that tty tele--...o=c.uniC&Uo:.s p.ro·...ide: may briDg service
di!cetly to a tenant·~ot tile e......tire bt.rildiQ,-dur~g tb.e blackout. The switch from
~ provider :c:ust, in u.1.is ca.se. resid= in the~t' s spa..:e.

ALL deals tI:Iust be routed to your R.o~on.al Vic: Pre.ridel1t Operations fer
review ~d approyal EUORE execution., thU!l eusuriJ1.: th.c.se pridelines a.rc
C:Qrnctty·~tcrpl'ettd.

For your i.Dior:n&uon. the followi.:l& is tb~ blackout~= frem ~ Brcad.b~

license !.g:eem.ent. Section 5:

"'Nt' A,g;ement wftb Qirect ComuetitQr. Licensor agrees net to c::t:r IDta my acc:$S
~~cm1t with my building C.!::ltr1c. provlder of buMled vcice and dam
wt:ommumoa'tions .s=rvic:s to s.~ a:ui medium sized busin.:::ses (mcludi:l.g
CiJlress. Ocsite A.c:::35 and Urban Media) with respe(;'t ~o any Tier One rroper:y or
Tier Two Prope.'"ty for &. period oft"Jielve :::1onths af"..:r Sc?t.:mber 23, 1999; provid.:d
th~t tb.is Section 5 does not apply to (1) any e",,-G"ting &g:c:.:DeJlts as of September 13,
! 999 a:4 ruj ~ omQ such agrt:=:nr ~'ith such !, CQcpeti~r (inc:luC:ing Allied P1s::r
CorpontioIl). "

'"
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Existing RMftnj;1 MiDa:~mentAmements (applicable ouly it existin~
!be Lie-ense Ag:reeo=t ;mJvides fOl the d:d.i~tion of approx:i:aJ.a.t&ly SO j;l;UUe feet
oll1he building l'OOItOp. Sev:."a1 builbgs are curre:uly subject to ex=lusivc Rooftop
MlUU!.g~t ~UtS which. reqttire thAt all leases for rooftop space 'be oot:a.iJled
thIough th.= roo~ m.aJ:lZger aod U-!.t ;. fe~ be paid to that~e fer its service::>.
Hines b!S 19r:~d tAlt BBO ac.ciJor AE-.C "¥'ill net be dlreccly reS'pQti.S101: for Ulls fie.
W"-..il: A.~C nne. BBO~ Cc:ltraet with the rooftop c.z::S.gem::=.1 company~ any I·~S

uS;lciated 'OJith t.'l: leas: of the rooftop $ptee will be ded.uc;ted frcm the Dve percent
of G:O!5 R.t:ceipti th~ ar: pz:yabLe to ~ baildiDg U!l~ the TelecommunlC1tlcIlS
Lic:nse ~e:oem betWe.e!l the buildmg and ~.t..R.CIB:aO. A.zly remaining ''net''
re'Ven'Je will the::. be p:lid by.ARC c: E:SO to tl1e building.

The nsed to: A.'l:tC or EBO to octin ro.1.~p SFll.ce is usually cocfined 10 robu:ba.:l
loe!!ions whet:! fbcr is not t:.id for C:On.'leGtiOll5 !:Od the co~paoy must transmit their
s1g:W via. 1L"l at.1enn.a or s1tellit= osh. TherdoTC 'their need. !or :ooftop SJ:lace is ve:y
~ted. b CQS't :o~olm:n loc5.tioIl$ :ooito~ space is not reqcin:d Itt this time,
however A.~C cd BBO have the right: to Icquest the: SJla.c~ at a future ti.,Qe, if
~d.itioO!l serviC:.5 are IIl4.dl: availa.ble only via anteJma or dish..

liati£t QfNon~Rmt"f;'JjCln'tllitiQD
It is :eeommcna.=d tba:t, when l!p,ropri~:e., Donce is givcm to tombt!: my e;x;:,h.:.stve
If'=~ement or th:!.t J:lamgant.'l: nego1iat::s an exclusior. for itself to a.cco:n=tc~te

ARC's and S:aO's rocdtcp sraca rcquit:mcnt. Critical tec:rloai-oo. d1~$ in ~ti!lg

agreements should 'be ~ardUl1y resea.rcl-.:d ud noted.

C;hle Toll!Yilifln Exclu.jv~ A:ucmect
If an eJ.:clusiv~ agrc:m=r.t e;cists, i"t is tee(Jcmendec1 th4t the CLble TeloolcIl
Agree:neo:t be nvicwed for specitic: restriction l~gtlag~ loS 'BBO 2:ld .ARC zre ~o!

consillse'O Cable Tcle....ision provi~as U1d ar: not licensed a.s such by the FCC.
It is EJr".h.:r r:eommended that. when a:ppropriate, notice be given to tenrlna.te ~y

~clus[ve a.gre~

** TOTA~ ?A6E.05 **

' ..


